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At common law less particularity was required where the facts lay 
more in the knowledge of the opposite party than of the party pleading. 
Heard, Civil Pleading, pp. 264, 265. The common law rules of pleading 
have been modified or changed by the introduction of the Code System. 
Two causes of action may be set forth in different counts provided they 
are all of the same character, that is, all sound in tort or in contract. 
Southern Ry. Co. v. Chambers, 126 Ga., 404. When the plaintiff has two 
or more grounds of recovery in the same cause of action, there is a con- 
flict of authority whether he must elect on which ground he will proceed. 
If the plaintiff knows on which ground he is entitled to recover, he must 
elect. Harris v. Wabash Ry. Co., 51 Mo. App., 125 ; Mats v. Chicago & 
A. R. R. Co., 88 Fed., 770 If it is not necessary to protect the plaintiff's 
rights to set forth his cause of action in different counts, he must elect. 
Bishop v. Chicago & N. W. R. R. Co., 67 Wis., 610. But if the allegations 
are so clear that no unreasonable burden is placed on the defendant, plain- 
tiff is not bound to elect. Forrester v. Reliable Transfer Co., 118 Pac. 
(Wash.), 753. If there is a fair and reasonable doubt of the plaintiff's 
ability to safely plead his cause of action in mode only, he is not bound to 
elect. Wilson v. Smith, 61 Colo., 299. But some authorities hold that after 
the plaintiff's evidence is all in, then he must elect on which count he will 
go to the jury. Carroll v. United Rys. Co. of St. Louis, 137 S. W. (Mo.), 
303; Knopf v. Chicago, B. & Q. R. R. Co., 131 S. W. (Mo.), 707. There 
is considerable authority to the contrary. Luken v. L. S. & M. S., 154 
Mich,. 550; Devine, Adm. v. Chicago & Calumet River R. R. Co., 158 111., 
550. The practice of allowing or disallowing a motion to elect is a matter 
within the sound discretion of the court. Manders v. Croft, 3 Colo. App., 
236; Plummer v. Mold, 22 Minn., 15; Keer v. Hayes, 35 N. Y., 331. Some 
jurisdictions do not require an election, although the grounds of liability 
and the measure of damages in each count are different. Where a carrier 
was charged on the separate grounds of carrier and of warehouseman, 
the plaintiff was not bound to elect. Whitney v. Chicago, etc. Ry. Co., 27 
Wis., 327. Where the declaration was laid in two counts, one under one 
statute and the other under another statute, and the rights under one were 
inconsistent with the rights under the other, and the measure of damages 
was different in each case, the plaintiff was not bound to elect. Carbary 
v. Detroit United Rys., 157 Mich., 683; Ely v. Same, 162 Mich., 287. The 
principal case illustrates the tenacity with which courts adhere to the old 
common law system of pleading. The decision is not in accord with the 
weight of authority and is repugnant to the spirit of the Codes. 



Schools and School Districts — Teachers — Removal. — People ex 
rel. Peixotto v. Board of Education of N. Y., 144 N. Y. S., 87. — Greater 
New York, Charter Sec. 1093, provides that a teacher may be removed for 
misconduct, insubordination, neglect of duty and general inefficiency, while 
the by-laws of the school board provide that a teacher's absence may be 
excused when caused by serious personal illness, death in the teacher's 
immediate family, compliance with the requirements of the court, and 
quarantine established by the board of health. Held, that as a female 
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teacher might marry without being subject to removal, the charter grounds 
being exclusive, and as serious personal illness will, under by-laws, excuse 
absence, the absence of a married female teacher on account of maternity 
does not constitute neglect of duty authorizing dismissal. 

It has been held that a school board cannot arbitrarily exercise power 
of dismissal. School District No. 94 v. Gautier, 13 Okl., 194. In New York 
a by-law providing that if a female teacher should marry, her place would 
be vacant, was held void as in conflict with the charter, the provisions of 
which are exclusive. People v. Maxwell, 117 N. Y., 494 (reversing People 
v. Maxwell, 87 App. Div., 131. This decision is fundamental, for it leaves 
for the principal case only the decision of whether or not maternity is 
such an illness as is contemplated by the by-law in regard to "serious per- 
sonal illness". Illness includes any attack less than a disease. Conn. Mut. 
Co. v. Union Trust, 5 Sup. Ct. (N. Y.), 119. At early common law, 
maternity was held not to be illness. In Reg. v. Walker, 1 F. & F., 534, 
illness from confinement was declared to be an ordinary state, and not 
such illness as contemplated by the statute, which provided for the absence 
of witnesses "so ill as not to be able to travel". Reg. v. Wilton, 1 F. &. P., 
309; Archbolds Crim. Cas. (18th ed.), p. 267, accord. The contrary, how- 
ever, and what seems now the settled rule, was held in Reg. v. Stephen- 
son, 9 Cox C. C-, 156; Queen v. Wettings, 3 Q. B. D., 426. People v. Board 
of Education adopts this view as being in accord with the intention of the 
legislature and refuses to imply, as a condition of the contract, that it 
should be terminable in the event of the relator's giving birth to a child. 
The court intimates that the validity of such a condition, if expressed, 
would be questionable.- The gravamen of the case is, that if a teacher 
cannot be removed because of her marriage {People v. Maxwell, supra) 
she cannot be removed because of an act which is a natural incident of 
her marriage. 



